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Ohio Boulevard

"Park” is main artery for City-CITY ‘CLERK

By Howard Greninger

From its stone entrance and fountain at 19th Street, Ohio
Boulevard is literally a residential city park extending into Deming
Park at Fruitridge Avenue.

“"Sooner or later, you see just about everybody in Terre Haute as
they ride a bike, walk by or skateboard. It's a main artery in the
city," said C. Don Nattkemper, an attorney and 20-year resident on
the boulevard. "It is very hard to get yard work done because
people come by and stop or honk their car horn or wave.

"It just seems like a magnet for people to get out and get about,"
he said.

T

he boulevard's 80-foot wide medians are actually 46.1 acres of
city-owned and maintained park ground. The medians, and the
sidewalk across the road on the north and south sides, are a
natural attraction for joggers or people walking their dogs.

The first half mile of the boulevard, developed from 19th Street to
25th Street, is lined with 20th century revival architectural style,
including two-story Colonial-, Tudor- and Mediterranean-revival
homes, built in the 1920s. Nattkemper's home, in the 2100 block,
was built in 1924. The home has its original tile roof.

The entire boulevard is scattered with ranch-style homes built in
the 1940s through the late 1960s, property assessment records
show. New single-family condominiums and single-family homes
are being built this year along the south side of the boulevard on
land across from Deming Park.

Janet and Frank Volkers lived at 19th and Ohio Boulevard for nine
years before moving to their current home of five years at 21st
and Ohio. Their business, the Volkers Group, is nearby at 11th and
Ohio streets.

"Frank and | like it because of the three C's - convenience; comfort
in the fact that we have big yards and mature trees; and classic.
It's like owning a good old car. I'm an urbanite instead of a
suburbanite. | really like living in the city," Janet Volkers said.

"It's really lovely and the boulevard gives a nice sense of space to
the whole neighborhood. No one is really close to you," she said.

The Deming Land Co. - Demas Deming Jr., president, and L.E.
Waterman, secretary - platted "Deming subdivision” on April 23,
1919, Vigo County surveyor records show. Its borders were Wabash
Avenue, Poplar Street, 19th Street and Fruitridge Avenue. A stone
gateway at 19th Street was built by the Terre Haute Monument Co.
It was completed a month later, according to the May 24, 1919,
Saturday Spectator. The Deming platted map shows the gateway
fountain's original site between double columns at 19th Street. The
fountain later was moved east to its present location on a
teardrop-shaped section of the median between 19th and 20th
streets.

Tribune-Star/Jim Avelis

MORE PHOTOS>>

OHIO BOULEVARD FAST
FACTS

- Ohio Boulevard starts at 19th
Street, where it is narrowest at
106 feet wide. It expands to 190
feet wide at 20th Street,
extending east to Fruitridge
Avenue. That includes an
80-foot wide median, which is
city park land. The streets are
30 feet wide with a 25-foot set
back for a tree row and
sidewalks.

- The boulevard is 1.5 mile long.
It was designed by nationally
renowned landscape architect
and city planner George E.
Kessler.

- Ohio Boulevard was placed on
the National Register of Historic
Places in 1989.

- The entrance fountain near
19th Street and Ohio Boulevard
was restored and dedicated as
part of "Remembrance Plaza" on
Sept. 11, 2002, to honor those
killed during terrorists attacks
in New York City and
Washington, D.C., the year
before.

- Before the Ohio Boulevard
project, a narrow median
extended from 10th Street east
to 19th Street, lined with

catalpa trees.
Source: Vigo County Historical Society,
Vigo County Surveyor Records




Original lot prices on the boulevard ranged from $2,700 for a 45-
by 120-foot lot to $7,200 for a 90- by 120-foot one.

Construction on the boulevard started in 1921, with the second
half, stretching one mile from 25th Street to Fruitridge Avenue,
completed in 1922. The second section began after the city paid
$156,000 in 1921 to Demas Deming for land to create Deming Park.

In a flier at the Vigo County Historical Museum, the Deming Land
Co. touts its new project as taking protective measures to guard
property values. They include a "building line, no billboards, no
roofs of wooden shingles or roll roofing, no cows, no stores or
business buildings, no old houses moved to the lots, established
grade of lots above which a neighbor cannot fill in with dirt from
excavation, all downspouts connect with sewer, no high-board
fences and one house to a lot except on corners.”
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Map 5: Harrison Township Future Land Use Map
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residential development. Density, per se, is increasingly viewed by
development professionals as only one of many variables that must be
considered in making site development decisions. The infrastructure
capacity relative to undeveloped areas and special environmental
conditions of a specific development site as well as the site plan itself
and its impact on surrounding property should primarily control the
developed density. This should especially be the case as development
moves beyond minimum residential densities. In all cases, density and
the arrangement of uses on a developed site should be sensitive to
surrounding development paiterns, making land use transitions within
the new development and utilizing natural features as transitions or
buffers.

Policies for Suburban Residential areas should include:

o Houses on lots ranging from one-half to two acres depending
on wastewater treatment needs;

e The extent of non-residential uses should be limited to parks,
churches, and schools;

« Residential subdivision lots should not have frontage on county
roads, rather they should be required to build local level public
streets to provide access from the county road to the lots; and,

e Medium range plans for expanding needed infrastructure
should be developed, considering projected demand and
funding.

Neighborhood Conservation

These areas encompass neighborhoods with established and stable
residential environments. The vast majority of these areas are fully
developed (or expected to be in a relatively short timeframe). Where
new infill development is proposed, it should be entirely consistent and
compatible with pre-existing developments. However, special public
attention may, in some cases, be required to assure that drainage,
sidewalk improvements, and linkages to pedestrian and bicycle trails
are made. Many of these neighborhoods may be excellent candidates
for special assessment districts for neighborhood improvements and
amenities.

In addition, these areas encompass existing retail activity nodes located
throughout the community. In general, these commercial areas have
evolved in an unplanned, largely uncoordinated manner along frontage
of primary arterials. Within these commercial bands, a great variety of
activities exist which target different markets. Some activities are
oriented toward "drive-by" markets, fast food restaurants, convenience
stores, gasoline stations, drive-in banking facilities, for example. Other
activities are special-purpose, oriented to single trips rather than
comparative multi-purpose  shopping. These single purpose
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stores serve a market larger than a single neighborhood. Sales and
service of automobiles, trucks, boats, recreational vehicles and related
activities are special purpose region-serving activities. They require a
large site with good visibility. Finally, commercial areas include a range
of neighborhood level retail activities including grocery stores,
pharmacies, personal services such as hair styling, and other frequently
purchased goods and services.

Additional policies for Neighborhood Conservation areas should include:

o Allow for a range of housing densities based on the zoning
ordinance;

o Allow for a mix of uses, focusing on neighborhood and
community serving commercial nodes;

» Encourage neighborhoods to develop a unique sense of place,
but still be part of the larger city;

e Reuse of commercial oriented structure should be limited to
retail activities that contribute to the diversity and variety of
retail uses in a commercial node;

«  With respect to existing commercial “strips” - i.e. narrow bands
of commercial uses occupying major roadway frontage, the
limitation of additional or new commercial uses is strongly
advised;

» Geographic expansion of these commercial “strips” should be
limited to the provision of additional space to ensure the
compatibility with adjacent uses, not an intensification of use;
and,

o Improved landscaping, improved pedestrian amenities, and
increased attention to lighting, signage, and impacts upon
nearby residential areas should be examined in the review of
development petitions.

Neighborhood Enhancement Areas

Areas that qualify as Neighborhood Enhancement Areas represent
residential districts with aging housing stock, older industrial areas that
are in need of reinvestment, and neighborhood commercial nodes that
need assistance in meeting modern development standards. These
areas are primarily located within Terre Haute, West Terre Haute,
Seelyville, and Riley.

Residential neighborhoods that are in need of rehabilitation should
receive priority efforts such as public improvements such as drainage,
sidewalks, street, curb and gutter repair and replacement, and
landscaping in the public right-of-way. Where appropriate, new
residential infill projects should be considered a high priority for
undeveloped parcels. Ultimately, incompatible and inconsistent uses
with the residential context of these neighborhoods should be
eliminated.

Over time, it is reasonable to expect obsolescence of facilities
themselves or because corporate restructuring. As facilities are
displaced, facility reuse plans or site redevelopment plans should be
prepared. In some cases, industrial reuse or redevelopment may not be

m
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(C)  Freestanding Sign. One (1) freestanding sign may be permitted per
establishment frontage, not to exceed thirty-five feet (35°) in height, and shall
not project more than one foot (1°) into the public right-of-way.

(D) Marquees. Signs may be on the vertical face of a marquee, but shall not extend
below the lower edge or the upper edge of the marquee, nor exceed seven feet (7°)
in height. The bottom of the marquee sign shall be no less than ten feet (10”)
above a walkway, or grade at any point.

(E) Height Clearance. All signs shall have a minimum clearance often feet (10’)
above a walkway and fifteen feet (15”) above a driveway or alley.

(F)  Sign Content. Signs shall be limited to identifying or advertising the property, the
individual enterprises, the products or services, or the entertainment available on
the same property where the sign is located.

n. Administration.
The following shall apply in the administration of these sign provisions:

(1) FEE AND IDENTIFICATION. Fees may be charged for sign permits and for annual
inspection. Permits for signs become null and void if the sign is not completed within six (6)
months. In the lower right hand corner of signs erected under permits, the Building Inspector
may require identification as to permit number and date, the name of the person or firm owning
and responsible for the sign, or any other information.

(2) REMOVAL OF SIGNS. In addition to any other provisions, the Building Inspector
may require the removal of signs that present an immediate threat to the public safety, or is not
kept in good repair and an attractive condition, becomes insecure or unsafe, has been unlawfully
installed or maintained, has for at least two (2) years identified or advertised an activity no
longer conducted on the premises, or for other lawful reasons. The Building Inspector may
require immediate removal if a public safety threat is imminent, or permit fifteen (15) days in
other situations. Upon failure to comply, the Building Inspector may remove the sign at the
expense of the owner.

Sec. 10-142  Spot Zoning, Illegal.

SPOT ZONING or PIECE MEAL ZONING as it is commonly and properly known and
understood, is recognized as being unconstitutional and void on the general ground that it does
not bear a substantial relationship to the public health, safety, morals, general welfare or orderly
growth and further that it is inconsistent and in direct conflict with this comprehensive zoning
ordinance. Spot zoning can further be identified where a particularly small parcel or lot of
ground is singled out and placed in a zone, the use of which is inconsistent with the small lot or
area so placed and whose classification is changed in the ordinance or where special benefits are
sought to be conferred on a particular property owner, or special hardships are sought to be
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imposed upon particular property owners. Any gross inconsistencies and/or injustices incurred
by property owners may be righted by due process of law as outlined in this comprechensive
zoning ordinance by petitioning for a variance or an exception as the case may be. Spot zoning is
not, and shall not be interpreted so as to prohibit or limit or prevent the creation of small general
utility or business zones at the comers of major thoroughfares, providing at each corner the lots
affected are contiguous one to the other, for the purpose of placing within convenient distance of
the inhabitants of the residential neighborhood certain limited small businesses, providing daily
conveniences and necessitics for the home. (Ord. No. 1, 1967, § 1127.13, 7-6-67)

Sec. 10-143  Performance Standards.
a. General.

All uses in the M-l (Light Industrial) District and the M-2 (Heavy Industrial) District
shall conform to the standards of performance described within this Section below and shall be
so constructed, maintained, and operated so as not to be injurtous or offensive to the occupants of
adjacent premises by reason of the omission or creation of noise, vibration, smoke, dust or other
particulate matter, toxic or noxious waste materials, odors, fire, and explosive hazard or glare.

b. Definitions.

For the purpose of this Section, certain terms and words shall be interpreted and defined
as follows:

(1)  Decibel. A unit of measurement of the intensity of loudness of sound. Sound
level meters are used to measure such intensities and are calibrated in decibels.

(2) Flash Point. The lowest temperature at which a combustible liquid under
prescribed conditions will give off a flammable vapor which will burn momentarily using the

closed cut method.

3) Foot-Candle. A unit of illumination. It is equivalent to the illumination at all
points which are one foot (1°) distant from a uniform source of one (1) candle-power.

4) Free Burning. A rate of combustion described by a material which burns actively
and easily supports combustion.

(5) Intense Burning. A rate of combustion described by a material that burns with a
high degree of activity and is consumed rapidly.

(6) Moderate Burning. A rate of combustion described by a material which
supports combustion and is consumed slowly as it burns.

(7 Octave Band. A term denofing all of the frequencies from one given frequency
to a second. In sound bands, the second frequency is usually twice the first one.
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Spot Zoning

David W. Owens, Professor, Institute of Government, The University of North Carolina at
Chapel Hill, CB# 3330, Knapp Building, UNC-CH, Chapel Hill, N.C. 27599-3330
May 1998

Spot zoning occurs when a relatively small tract of land is zoned differently from the
surrounding area. In North Carolina, spot zoning is not illegal in and of itself, as it is in many
states.] 1] However, it must be clearly supported by a reasonable basis to be upheld.

The precise legal basis for invalidating certain spot zonings has not been explicitly set forth by
the North Carolina courts, but invalidation could be based on the state constitutional prohibitions
against the granting of exclusive privileges,[2] the creation of monopolies,[3] or the violation of
due process or equal protection of the law.[4] The admonition in the zoning enabling acts that
zoning be in accordance with a comprehensive plan is another ground for invalidation.[5]
Although flexibility is granted to have relatively small zoning districts, the court is sensitive to
ensuring that there is a legitimate public interest in having a small district and will invalidate
rezonings in which one owner benefits or is relieved from zoning burdens at the expense of his
or her neighbors and the community at large.

The table below summarizes the eighteen reported North Carolina appellate decisions on spot
zoning.

Overview of Spot Zoning Cases

Case Court |Date [Parcel Zoning Change

Size

(acres)
Invalidated
Allred Sup.Ct. (1971 [9.26 To higher density residential
Blades Sup.Ct. |1972 |5 To higher density residential
Stutts Ct. App.|1976 (4 To mobile home park
Lathan Ct. App.|1980 |[11.4 Residential to light industry
Godfrey  |Ct. App.|[1983 (17.45 Residential to heavy industry
Alderman |Ct. App.|1988 (14.2 Agricultural to mobile home park
Mahaffey |Ct. App.|1990 [0.57 Residential to commercial




Covington [Ct. App.|1992 |1 lot Office to conditional use business

Budd Ct. App.|1994 |17.5 Residential-agricultural to special use industrial

Upheld :

Walker Sup.Ct. (1960 [3.5 Residential to neighborhood business

Zopfi Sup.Ct. |1968 |27,12,20 |Commercial/residential to commercial/multi-family
residential

Heath Sup.Ct. |1971 |15 Residential to mobile home park

Allgood  [Sup.Ct. 1972 |25 Residential to commercial

Graham  [Ct. App.[1982 (30.3 Residential to office/conservation

Nelson Ct. App.|1986 |1 lot Residential to business

Chrismon [Sup.Ct. {1988 |5,3 Agricultural to conditional use industrial

Dale Ct. App.[1991 [4.99 Residential to highway commercial

Purser Ct. App.[1997 [14.9 Residential to conditional use commercial

Definition

Rezonings that will be subjected to more intensive review as spot zoning were simply and
concisely defined in North Carolina's first case on the subject, Walker v. Town of Elkin, as
zoning "changes limited to small areas."[6] In 1968 in Zopfi v. City of Wilmington,[7] a case that
upheld rezoning of a 60-acre parcel into three zoning districts, the court ruled that illegal spot
zoning arose "where a small area, usually a single lot or a few lots, surrounded by other property
of similar nature, [was] placed arbitrarily in a different use zone from that to which the
surrounding property [was] made subject." ¢ | Four years later in Blades v. City of Raleigh,/ V| a
case that invalidated a 5-acre rezoning, spot zoning was more completely defined thus:

A zoning ordinance, or amendment, which singles out and reclassifies a relatively small
tract owned by a single person and surrounded by a much larger area uniformly zoned, so
as to impose upon the smaller tract greater restrictions than those imposed upon the larger
area, or so as to relieve the small tract from restrictions to which the rest of the area is
subjected, is called "spot zoning."[10]

There are several notable aspects to this definition. First, spot zoning can be an issue with initial
zoning as well as with subsequent rezonings. Second, no specific minimum or maximum size of
area constitutes spot zoning. The size of the tract must be considered relative to the surrounding
area. A 20-acre rezoning in a rural setting where that tract and thousands of adjacent acres have
previously been zoned the same way may be spot zoning, whereas a 1-acre rezoning in a dense
urban setting with numerous zoning districts may not be spot zoning. In the North Carolina cases
that have resulted in invalidation of rezonings as illegal spot zoning, the size of tracts involved
has ranged from 0.57 to 17.45 acres. Third, there is an emphasis on a very limited number of
property owners being involved, "usually triggered by efforts to secure special benefits for
particular property owners, without regard for the rights of adjacent landowners."[11] A large
number of affected parties is more likely to bring the rezoning to broader public scrutiny. Fourth,
spot zoning can be involved when the proposed new zoning requirements for the small area are
either more or less strict than those for the surrounding area. The key element is that the




proposed zoning is different from the other zoning, "thus projecting an inharmonious land use
pattern."[12] In sum, the heightened scrutiny of spot zoning applies when there is the appearance
of possible discriminatory treatment (either favorable or negative) for a few, rather than a
decision based on the larger public interest.

Factors in Validity

A local government adopting a "spot" zone has an affirmative obligation to establish that there is
a reasonable public policy basis for doing so.[13] Thus the public hearing record should reflect
consideration of legitimate factors for differential zoning treatment of the property involved.
Does the property have different physical characteristics that make it especially suitable for the
proposed zoning, such as peculiar topography or unique access to roads or utilities? Are there
land uses on or in close proximity to the site that are different from most of the surrounding
property? Would the proposed range of newly permissible development be in harmony with the
legitimate expectations of the neighbors?

In Chrismon the court set out in detail four factors that are considered particularly important by
the courts in determining whether there is a reasonable basis for spot zoning:

At the outset, we note that a judicial determination as to the existence or nonexistence of
a sufficient reasonable basis in the context of spot zoning is, and must be, the "product of
a complex of factors.” The possible "factors" are numerous and flexible, and they exist to
provide guidelines for a judicial balancing of interests. Among the factors relevant to this
judicial balancing are the size of the tract in question; the compatibility of the disputed
zoning action with an existing comprehensive zoning plan: the benefits and detriments
resulting from the zoning action for the owner of the newly zoned property, his
neighbors, and the surrounding community; and the relationship between the uses
envisioned under the new zoning and the uses currently present in adjacent tracts. Once
again, the criteria are flexible, and the specific analysis used depends on the facts and
circumstances of a particular case.[14]

A review of North Carolina litigation illustrates the application of these factors to spot zoning
challenges of rezonings.

Size of Tract

The first factor to be considered in determining whether spot zoning is reasonable is the size of
the tract. The general rule is that the smaller the tract, the more likely the rezoning will be held
invalid. However, it is very important to consider the size of the tract in context: a 1-acre parcel
may be considered large in an urban area developed in the 1920s, but very small in the midst of
an undeveloped rural area.

The rezoning of an individual lot from a single-family and multifamily residential district to a
business

district was upheld in Nelson v. City of Burlington.[15] In this instance the majority of property
directly across the street was already zoned for business use, and the court concluded that given




the prevalence of business zoning in the immediate vicinity of this lot, there was "some plausible
basis" for the rezoning.[16] However, a rezoning of 17.6 acres from residential agricultural to
industrial was held to be spot zoning in Budd v. Davie County.[17] was ruled impermissible spot
zoning (the site was some four to five miles from the nearest industrial zone, with all of the
intervening property being in residential districts). A 17.45-acre rezoning was ruled to be
impermissible spot zoning in Godfrey v. Union County Board of Commissioners.[18] This case
involved a rural tract that was zoned for single-family residential use, as was all of the
surrounding property, and the rezoning was to an industrial district. Similarly in Alderman v.
Chatham County,[19] the rezoning of a 14.2-acre tract from a residential district to a mobile
home park, when the surrounding 500 acres were residentially zoned, was ruled to be spot
zoning.

The fact that other small areas nearby have similar zoning to that proposed in a rezoning will not
avoid a spot zoning label. The tract to be rezoned is considered in relation "to the vast majority
of the land immediately around it."[20]

Compatibility with Plan

The second factor in a spot zoning analysis 1s compatibility with the existing comprehensive
zoning plan. This involves an inquiry into whether the rezoning fits into a larger context
involving rational planning for the community. Whether set forth in a formal comprehensive
land-use plan or reflected in an overall zoning scheme, zoning regulations must be based on an
analysis of the suitability of the land for development (e.g., topography, soil types, wetland
locations, and flood areas), the availability of needed services (e.g., water, sewers, roads, and rail
lines), and existing and needed land uses. To the extent that a small-area rezoning fits into a

logical preexisting plan that is clearly based on this type of analysis, it is much more likely to be
upheld.

An example of a zoning scheme involving relatively small parcels that was judged acceptable
because it fit the context of the land and the surrounding uses is found in the Zopfi case. The
court upheld the rezoning of a 60-acre triangle formed by two major highways, into three zoning
districts with decreasing density moving away from the point of the highway intersection. A
27.5-acre parcel at the point of the intersection was zoned commercial, the next 12 acres were
zoned for multifamily residential use, and the remainder were zoned for single-family residential
use. Similarly in the Nelson case the rezoning of a lot from single-family and multifamily
residential use to business use was upheld on the basis that the majority of the property directly
across the street was already zoned for business use.

A contrast is provided by situations in which there is no discernible reason to single out a small
tract for differential zoning treatment. Several North Carolina cases illustrate this point.

In Stutts v. Swaim[21] the town of Randleman had in 1967 zoned virtually all of its entire half-
mile extraterritorial zoning jurisdiction (some 500 acres) for one- and two-family residences. An
attempt in 1968 to rezone a 4-acre tract to a mobile-home zoning district, when there were no
special characteristics present on that site, was ruled invalid spot zoning.




A similar situation was presented in Lathan v. Union County Board of Commissioners.[22] In
this 1980 case an 11.4-acre rezoning from residential to industrial use was ruled to be invalid
spot zoning. A sawmill on the site was being operated as a nonconforming use, and the rezoning
was necessary to accommodate the facility's expansion. The site had no access to major
highways, rail lines, or public utilities, and the planning director concluded that industrial
development would be incompatible with the surrounding residential community. Nevertheless
the planning board recommended that the tract be rezoned as requested.[23] The Union County
commissioners agreed with the planning board's recommendation and adopted the rezoning. The
adjacent landowner then sued and won in court. The court of appeals ruled that no special
features on the tract made it any more suitable for industrial use than the surrounding property
was. The rezoning was invalid spot zoning because there was no clear showing of a reasonable
basis for the rezoning.

In Godfrey v. Union County Board of Commissioners,[24] another Union County rezoning was
successfully challenged on similar grounds. The comprehensive plan designated the area as a
low-density residential district, and the nearest industrial uses were approximately a half mile
away. The owner sought rezoning to heavy industrial use because he wanted to relocate a grain-
bin operation to the site. The planning director recommended approval of the rezoning from
residential to industrial use based on the site's accessibility to a major highway, a railroad, and
public water. The planning board approved the recommendation, and it was narrowly adopted by
the county commissioners. The court invalidated the rezoning, finding that the "whole intent and
purpose . . . was to accommodate his plans to relocate his grain bins, not to promote the most
appropriate use of the land throughout the community."[25] The court acknowledged the
availability of some services that would make this tract suitable for industrial development, but
concluded that the same was true of the surrounding property and because this tract was
"essentially similar," there was no reasonable basis for zoning it differently.

Mahaffey v. Forsyth County| 26| illustrates the growing importance of a formal comprehensive
plan and the recommendations of the planning board in spot zoning analysis. In this 1990 case a
0.57-acre tract was rezoned from a residential and highway-business district to a general-
business district (both the prior highway-business district and the new general-business district
were special use districts). The comprehensive plan designated the area as "predominantly rural
with some subdivisions adjacent to farms." The planning staff and the planning board
recommended against the rezoning, but it was adopted by the board of commissioners. In ruling
the action to be illegal spot zoning, the court pointedly noted, "[T]he County Planning Board and
Planning Board Staff, made up of professionals who are entrusted with the development of and
adherence to the comprehensive plan, recommended denial of the petition." [27]

A similar result was reached in Covington v. Town of Apex,[28] in which the rezoning of a single
lot from office and institutional use to conditional-use business was held to be impermissible
spot zoning. The court concluded that the rezoning contradicted the town's policies on location of
industrial uses, as set forth in the comprehensive plan. The court also found minimal benefit to
the public and substantial detriment to neighbors.

In Budd v. Davie County|29] the rezoning of a fourteen-acre site along the Yadkin River, along
with a half-mile long, sixty feet wide accessway, from residential-agricultural to industrial to




accommodate a sand mining operation was invalidated in part because it directly contradicted the
previously adopted policies for the area. The zoning ordinance's stated intent for the Rural-
Agricultural District was to maintain a "rural development pattern" with an aim "clearly to
exclude commercial and industrial uses."[30] Based on such considerations, the planning board
twice recommended denial of the rezoning petition. The court held the rezoning was in direct
contravention of the stated purpose of the comprehensive zoning scheme and this factored into
invalidation of the rezoning.[31]

On the other hand, consistency with a comprehensive plan can justify differential zoning for a
small tract.

In Graham v. City of Raleigh,[32] a 1981 case, the rezoning of a 19.3-acre tract from a
residential to an office district was upheld in part based on the need to rezone the property in
accordance with the nodal concept of development of Raleigh's comprehensive plan.[33]

It should be noted that formal amendment of an inconsistent comprehensive plan is not
necessarily required to avoid a finding of illegal spot zoning, though a reasonable basis for the
deviation must be established. In Purser v. Mecklenburg County|34] the court upheld a rezoning
of a 14.9 acre tract from residential to a business conditional use district to allow construction of
a neighborhood convenience center. The county's small area plan for the site indicated a nearby,
but different site, was suitable for such a center. However, testimony at the public hearing
indicated the suitability of the other site was dependent upon construction of as yet un-built roads
and that shifting a center to the site in question would be consistent with the policies in the
county's general development plan.

Benefits and Detriments

The third factor in spot zoning analysis is who benefits and who is harmed by the rezoning and
what the relative magnitude of each consequence is. If the rezoning is granted, will it greatly
benefit the owner? Will he or she be seriously harmed if it is denied? The same questions must
be asked for the neighbors and the community at large, and then the effects on all three must be
balanced. In a spot zoning challenge the courts, rather than the governing board alone, review
and weigh the balance of harm and benefit created by the rezoning.

Although the court may be sympathetic to a situation in which there is considerable benefit to the
owner and only modest harm to others, even a substantial benefit for the owner will not offset
substantial harm to others. An example is found in the rezoning ruled invalid in Blades. This case
involved rezoning a 5-acre tract in the midst of a large single-family zoning district to a
multifamily district in order to allow twenty townhouses to be built. The court found that no
reason was offered to treat this property differently and that considerable harm to the character of
the existing neighborhood might result. [35]

The Chrismon case illustrates the other side of this analysis. The court noted:

[Wihile spot zoning which creates a great benefit for the owner of the rezoned property
with only an accompanying detriment and no accompanying benefit to the community or




to the public interest may well be illegal, spot zoning which provides a service needed in
the community in addition to benefiting the landowner may be proper.[36]

In Chrismon the rezoning of a 3-acre and a 5-acre tract from an agricultural district to a
conditional-use industrial district in order to allow an agricultural chemical use was upheld. The
court weighed the benefit to the owner, the harm to the immediately adjacent neighbor, the broad
community support for the rezoning, and the need for these services within the surrounding
agricultural community, and concluded that there were "quite substantial benefits created for the
surrounding community by the rezoning."[37]

The benefits to the community must, however, be real and substantial, not merely convenient.
For example, in the Mahaffey case it was argued that rezoning a 0.57-acre tract to allow
establishment of an auto parts store would be beneficial to a rural community in which virtually
everyone depended on automobiles. The court rejected this argument, noting, "[A]uto parts are a
common and easily obtainable product and, if such a retail establishment were said to be
'beneficial to a rural community,’ then virtually any type of business could be similarly
classified."[38] Likewise, in Budd the court ruled generalized benefits from increased business
activity related to operation of a sand mine did not offset harm to neighbors that would have
been generated by substantial heavy truck traffic in a rural residential area.[39]

Relationship of Uses

The fourth factor in spot zoning analysis is the relationship between the proposed uses and the
current uses of adjacent properties. The greater the disparity, the more likely the rezoning is to be
held illegal.

This was a consideration in the court's invalidating the rezonings in the Lathan, Godfrey, and
Budd cases, even though all three situations involved relatively large acreage (11.4 acres, 17.45
acres, and 17.6 acres respectively). In these cases the rezoning was from low density residential
to industrial use. Given the magnitude of this change, the court looked closely for a supporting
rationale and found none.[40] Likewise in the Allred and Blades cases, proposals to locate high-
density multifamily projects in single-family residential neighborhoods were invalidated.

On the other hand, in the Chrismon case there was only a modest change in the allowed uses: the
landowner could carry on the storage and the sale of grain under the original zoning; the
rezoning allowed the storage and the sale of agricultural chemicals. Further, the site was in the
midst of an agricultural area that needed such services. Thus the court could conclude:

... [T]his is simply not a situation . . . in which a radically different land use, by virtue of
a zoning action, appears in the midst of a uniform and drastically distinct area. No parcel
has been "wrenched" out of the Guilford County landscape and rezoned in a manner that
"disturbs the tenor of the neighborhood.". . . In our view, the use of the newly rezoned
tracts . . . is simply not the sort of drastic change from possible surrounding uses which
constitutes illegal spot zoning.[41]




Another factor is that limitations on the proposed uses included within the zoning approval can
be an important factor in minimizing adverse impacts on neighboring properties. For example, a
conditional use district rezoning to allow a neighborhood convenience center was upheld in
Purser in part because "the development of the Center was governed by a conditional use site
plan that was designed to integrate the Center into the neighborhood and insure that it would be
in harmony with the existing and proposed residential uses on the surrounding property."[42]

A change in the conditions is not required to justify a rezoning in North Carolina, but it can be an
important factor in establishing that a proposed new zoning classification is compatible with
surrounding land uses. For example, in Allgood v. Town of Tarboro,[43] a rezoning of a 25-acre
tract from residential to commercial use was upheld in part on the basis that in the eight years
between the initial adoption of zoning and the challenged rezoning, the surrounding area had
substantially changed because of the expansion of an adjoining road, the extension of water and
sewer lines, the construction of a school and an apartment complex nearby, and the annexation of
the site by the city.
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| 225 Highland Court

Local example of home value impacts of apartment development.

_, o = /ﬂ =

225 Hig Em:a\mﬁ
oo/_ 3
et

7
) | TSR
el
AL \’f\_l,oro..z.,

Nidden-Ln-
CTIRCA
Ny
St

"

@.BJWWU_W@_Q




Zillow Listing for 225 Highland Ct. in NE portion of Woodgate Neighborhood
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Middleton Hills, 150-ac project off Century Ave — “New Urbanism”; Photos are from Madison, WI's
The Capital Times

MIKE DeVRIES - The Capital Times

Julie Bernauer is happy her family built their three-bedroom home in Middleton Hills in 1998. She says it's been everything they wanted: “The
kids can walk to school or ride their bikes to the pool.”
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MIKE DeVRIES - The Capital Times

Middleton Hills, a 150-acre project off Century Boulevard, has earned national acclaim. The development was designed by Andres Duany and
Elizabeth Plater-Zyberk, the husband-wife team often credited with launching the New Urbanism movement.
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Also Middleton Hills, From www.brummadison.com
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LendingTree®Official Site ’

30yr Fixed Rates as Low as 3.45%APR When Banks Compete, You Win!®
00

CONNECT WITH US
MORTGAGE
MORTGAGE REFINANCE RATES AVERAGES
How much money can | borrow for a mortgage?
Product Rate Change Last week
Calculate what you can afford and more 30 year fixed refi 3.64% o015 3.80%
The first step in buying a house is determining your budget. This mortgage calculator will 15 year fixed refi 2.74% w005 2.79%
show how much you can afford. Fill in the entry fields and click on the "View Report" button 10 year fixed refi 2.71% oo 2.80%
to see a complete amortization schedule of the mortgage payments.
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is the price at
Mortgage information: Wthh home
Press spacebar to hide inputs .
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Calculate for: Ennum income ¥
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- 1 r Y .
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Home insurance: ‘.]:’:“ % Lz 10% h omes.
Report amortization: @ Annually QO Monthly
Down Payment and Closing Costs: $1,718
Press spacebar to show inputs
Total monthly debt payments: $0
Press spacebar to show inputs
$1,167 Monthly Payment Breakdown
press spacebar to hide graph
@ Home Insurance $75.04
1 PMI$71.59 _
W Property taxes $150.08 - = E Sverisement
.l Principal and Interest $870.54 LendingTree®0fficial Site

30yr Fixed Rates as Low as
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